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In connection with a corporate reorgani zati on and
consequent term nation of her enploynent, P
participated in an enhanced severance program of fered
to eligible enployees. Under this program P received
a | unp-sum paynent, cal cul ated based upon rate of pay
and years of service, in return for signing a genera
rel ease of all clainms against her enployer. An
i dentical payment formula was applied and rel ease
docunent signed in the case of each participating
enpl oyee. P excluded this paynent fromincone, and R
determ ned a deficiency for taxes attributable thereto.
P contends that the paynent was received in settl enent
of and to conpensate for enotional distress she
suffered as a result of sexual harassnment in the
wor kpl ace and, therefore, is excluded fromincone
pursuant to sec. 104(a)(2), |I.R C.

Hel d: The paynent received by P is not excludable
fromincome under sec. 104(a)(2), |I.R C, as danmages
recei ved on account of personal injuries or sickness.
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Kevin Burke and Leonard Leighton, for petitioner.

Eli zabeth A. Onen, for respondent.

VEMORANDUM OPI NI ON

NI MS, Judge: Respondent determ ned a Federal incone tax
deficiency for petitioner’s 1994 taxable year in the anmount of
$13,816. Respondent al so determ ned an accuracy-rel ated penalty
of $2,765 for 1994, pursuant to section 6662(a). After
concessi ons, the sole issue for decision is whether a $58, 845
paynment received by petitioner from her enployer, in connection
with the termnation of her enploynent, is excluded fromincone
under section 104(a)(2).

Unl ess otherw se indicated, all section references are to
sections of the Internal Revenue Code in effect for the year in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

This case was submtted fully stipulated pursuant to Rule
122. The stipulations of the parties, wth acconpanying
exhibits, are incorporated herein by this reference.

Backgr ound

Marsha M Bl and resided in Las Vegas, Nevada, at the tinme of

filing her petition in this case. Prior to and during the year
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in issue, petitioner resided in Cklahoma and, fromJuly 17, 1970,
to August 1, 1994, was enpl oyed by Public Service Conpany of
Gkl ahoma (PSC) .

In late 1986 or early 1987, petitioner was transferred
wi thin the PSC organi zation froman adm nistrative position to a
field personnel position. She alleges that shortly thereafter
she began to experience instances of sexual discrimnation and
harassnment. Petitioner characterizes her work environnent as
tainted by inappropriate and unprofessional negative coments, by
of fensi ve and harassing jokes, by disruptive behavior on the part
of mal e workers and supervisors (throw ng plastic cups at
petitioner during a lecture she was attenpting to present), and
by greater restrictions on her ability to “call out” additional
wor kers when needed for a job. W note, however, that because
this testinony was presented only in the formof a witten
stipulation as to what petitioner would say if called as a
W tness, the Court was deprived of any opportunity to assess
credibility. W therefore summarize petitioner’s avernents
wi t hout making a determ nation regarding their veracity but for
pur poses of show ng her position.

Prior to 1994, petitioner nmade conplaints to PSC s Equal
Enpl oyment Opportunity Consultant and Director of Human Resources

regardi ng incidents of harassnent by her nmale coworkers. She
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al so sent a letter to her supervisor, in response to an
unfavorabl e performance review, which included the follow ng
| anguage:

Your meno asks for action plans on neeting your
expectations, | don't feel this is possible. Watever
your reasons are, as you have stated your [sic] not
sure a worman could ever do this job as well as a nman.

* * * This entire process has been an ongoi ng
harrassnent [sic] w thout constructive consequences. |
want to know what alternatives if any are open to ne.

| feel that for the past twenty years that [I] have
done a good job wherever | have worked. | like ny job

| have now, but do not feel this continued and
unjustified intimdation can or should be tol erated.

* * %

Petitioner further asserts that she told the Equal Enpl oynent
Qpportunity Consultant that she was going to bring a | ansuit
agai nst the conpany, but she did not at any tine file suit
agai nst PSC on the basis of gender discrimnation or other

cl ai ns.

Petitioner additionally suffered physical problens during
the period she was enpl oyed as a field supervisor. She was
hospitalized three times, for chest pain, pneunonia, and
abdom nal pain, respectively, and she experienced continuing
difficulty wwth breathing and asthma. Petitioner attributes
these ailnments to work-related stress and nmaintains that the
probl ens ceased after she left PSC

In 1994, as part of a corporate reorganization in which
unnecessary positions were elimnated, eligible PSC enpl oyees

were offered an opportunity to participate in an Enhanced
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Severance Plan. Enployees electing to so participate received a
| unp- sum paynent representing 2-1/2 weeks of pay per year of
service, in exchange for signing the Enhanced Severance Pl an Ful
Wai ver and Rel ease of C ains. Enployees choosing not to sign the
wai ver received an Involuntary Term nation Benefit.

Petitioner, as an eligible enployee, signed the Enhanced
Severance Plan Full Waiver and Rel ease of O ains on June 16,
1994. The ternms of this waiver are set forth in relevant part
bel ow:

Enhanced Severance Pl an
Ful | Wai ver and Rel ease of d ains

I n exchange for the benefits of the Central and South
West Corporation’s Enhanced Severance Pl an, | hereby
wai ve and rel ease any and all clains that | may have
agai nst Central and South West Corporation, Public
Servi ce Conpany of Gkl ahoma, Central Power & Light
Conmpany, West Texas Utilities Conpany, Southwestern

El ectric Power Conpany, Transok, Inc., CSW Energy,

Inc., and CSW Devel opnent |, or any of their respective
officers, owners, directors, enployees, agents,

i nsurers, subsidiaries, and assigns (hereinafter
collectively referred to as the “Conpany”) in any way
arising out of the termnation of ny enploynent with
the Conpany. This Rel ease includes, wthout
limtation, any claimarising under the Age

D scrimnation in Enploynent Act of 1967, the C vil

Ri ghts Acts of 1964 and 1991, the Labor Managenent

Rel ations Act, the Arericans with Disabilities Act, any
applicable state civil rights act, any other federal or
state statute or |ocal ordinance, or any common | aw
cause of action including, without limtation, clains
for breach of contract, wongful discharge, persona
injury or any claimfor attorneys’ fees.

| agree not to bring any |lawsuit or proceedi ng agai nst
the Conpany for any matter in any way arising out of
the termnation of ny enploynent. | understand that
this Rel ease precludes ne fromrecovering any relief as
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a result of any charge, lawsuit, or proceedi ng brought

by me or on ny behalf in any way arising out of the

term nation of ny enpl oynent.

No negoti ations preceded petitioner’s signing of the
rel ease, and she thereafter received a paynent of $58,947 from
PSC. This anount reflected 2-1/2 weeks of petitioner’s pay tines
her years of service, for a gross sumof $63,097, |ess taxes
wi t hheld. PSC reported the paynent as Form W2, Wage and Tax
Statenent, incone. On her 1994 Federal income tax return,
petitioner excluded $58,845 from gross inconme, with the
di screpancy presunmably resulting froma conputational error
Because respondent’s subsequent notice of deficiency was based
upon the $58,845 figure, the parties are referring to and
treating the paynent as a $58, 845 paynent, and we do |ikew se for

pur poses of our discussion.

Di scussi on

We nust deci de whether the $58, 845 received by petitioner in
conjunction with her termnation fromPSC is excluded fromincone
as conpensation for injuries or sickness pursuant to section 104.

|. General Rules

As a general rule, the Internal Revenue Code inposes a
Federal tax on the taxable incone of every individual. See sec.
1. Section 61(a) specifies that “Except as otherw se provided”,
gross incone for purposes of cal culating such taxable incone

means “all inconme from whatever source derived’”. Conpensation
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for services, which by regulation includes severance or

term nation pay, is expressly enconpassed within this broad
definition. See sec. 61(a)(1l); sec. 1.61-2(a)(1), Incone Tax
Regs.

Section 104, in contrast, provides otherwise with respect to
conpensation for injuries or sickness and, in pertinent part,
reads as foll ows:

SEC. 104. COVPENSATI ON FOR | NJURI ES OR SI CKNESS.

(a) I'n General.--Except in the case of anobunts
attributable to (and not in excess of) deductions

al l oned under section 213 (relating to nedical, etc.,

expenses) for any prior taxable year, gross incone does
not i ncl ude- -

* * * * * * *

(2) the anobunt of any damages received

(whet her by suit or agreenent and whet her as |unp

suns or as periodic paynents) on account of

personal injuries or sickness;
(Section 104(a)(2) was anended by section 1605(a) of the Snall
Busi ness Job Protection Act of 1996, Pub. L. 104-188, 110 Stat.
1755, 1838, generally effective for tax years beginning after
Decenber 31, 1996.)

Regul ati ons pronul gated under section 104 further define
“damages received (whether by suit or agreenent)” as “an anobunt
recei ved (other than worknen’s conpensation) through prosecution
of a legal suit or action based upon tort or tort type rights, or

through a settlenment agreenent entered into in lieu of such

prosecution.” Sec. 1.104-1(c), Incone Tax Regs.
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For purposes of applying the above statutory and regul atory

text, the U S. Suprene Court in Conm ssioner v. Schleier, 515

U S 323, 336-337 (1995), established a two-pronged test for
ascertaining a taxpayer’s eligibility for the section 104(a)(2)
exclusion. As stated by the Suprene Court: “First, the taxpayer
nmust denonstrate that the underlying cause of action giving rise
to the recovery is ‘based upon tort or tort type rights’; and
second, the taxpayer nust show that the damages were received ‘on
account of personal injuries or sickness.”” 1d. at 337.

Il. Contentions of the Parties

Petitioner contends that the paynent she received from PSC
satisfies both prerequisites for excludability under section
104(a)(2). According to petitioner, at the tine of her
term nati on she possessed a cl ai magai nst PSC under Ckl ahoma | aw
for the tort of intentional infliction of enotional distress,

t hereby neeting the requirenment of an underlying clai mbased on
tort or tort type rights. Petitioner then maintains that because
PSC was aware of her conplaints when the severance plan was

of fered and executed, PSC intended by that vehicle to settle her
personal injury clains. Hence, in petitioner’s view, the subject
funds were received on account of her personal injuries.

Petitioner further argues that, since her only conpl aint agai nst
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PSC was a tort claimfor personal injuries, the full anmount of
the paynent is attributable to settlenent of that claim and no
all ocation is necessary.

Conversely, respondent asserts that the $58, 845 received by
petitioner was paid neither in settlenment of a tort type claim
nor on account of personal injuries. Respondent avers that
because the release by its ternms waives only clains arising out
of petitioner’s term nation, and because her tort clains arise
out of incidents of alleged harassnent during the course of her
enpl oynent, such clains did not underlie the severance agreenent.
Respondent additionally contends that the |ack of negotiations,
the use of a general release, and the cal cul ati on of paynent
based on salary and years of service establish that PSC did not
intend the $58,845 to conpensate petitioner for specific personal
injuries. Lastly, it is respondent’s position that even if sone
part of the paynment were intended to settle petitioner’s personal
injury clainms, all proceeds are nonethel ess taxable due to the
absence of any basis for allocation between damages for personal
injuries and other, nonexcludabl e, damages.

We concl ude, for the reasons expl ai ned bel ow, that
petitioner has failed to establish her entitlenent to the
exclusion treatnment afforded by section 104(a)(2). The $58, 845
paynment she received fromPSC is therefore subject to taxation

under the general rule of section 61(a).



[11. Application

A. Tort or Tort Type Ri ghts

As indicated above, the first requirenent for the section
104(a)(2) exclusion is that the clai munderlying the funds
recei ved nmust be based on tort or tort type rights. See

Conmi ssioner v. Schleier, supra at 337. A tort is defined as a

civil wong, other than breach of contract, for which the court
will provide a renedy in the formof an action for damages.’”

United States v. Burke, 504 U S. 229, 234 (1992) (quoting Keeton

et al., Prosser and Keeton on the Law of Torts 2 (1984)). \here
anounts are received pursuant to a settlenent agreenent, the
nature of the claimthat was the actual basis for the settl enent

controls excludability. See Fabry v. Comm ssioner, 111 T.C. 305,

308 (1998); Stocks v. Conmissioner, 98 T.C. 1, 10 (1992); Mt zger

v. Conmm ssioner, 88 T.C. 834, 847 (1987), affd. w thout published

opi nion 845 F.2d 1013 (3d G r. 1988).
State law typically determ nes the nature of the | ega

interests involved. See Massot v. Conmi ssioner, T.C. Menp. 2000-

24. The claimnust be bona fide, but it need not be sustainable

or valid. See Fabry v. Conm ssioner, supra at 308; Stocks v.

Conmi ssi oner, supra at 10; Metzqger v. Conmmi SSioner, supra at 847.

The claimadditionally need not have been asserted prior to the

settlenment, but [ack of know edge of the claimon the part of the
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payor may indicate a lack of intent to settle such a claim See

Gjda v. Conmi ssioner, T.C. Menp. 1997-345, affd. 158 F. 3d 802

(5th Gr. 1998); Brennan v. Conm ssioner, T.C Meno. 1997-317.

Here, intentional infliction of enptional distress, which
petitioner contends she suffered while enployed by PSC is

recogni zed as a tort under Oklahoma |aw. See Eddy v. Brown, 715

P.2d 74, 76 (Ckla. 1986) (adopting the description of intentional
infliction of enotional distress set forth in Restatenent, Torts
2d, sec. 46 (1977)). This Court has |ikew se acknow edged

infliction of enotional distress as a tortlike claimfor purposes

of section 104(a)(2). See Massot v. Conmm ssioner, supra; Gajda

v. Conm ssioner, supra; Brennan v. Commi ssioner, supra. W thus

are willing to assune for purposes of this litigation that
petitioner possessed a bona fide tort claimagainst PSC for
enotional distress experienced as a result of gender
discrimnation. Therefore, in so assum ng that petitioner had a
tort claimwhich could have provided the basis for a settlenent,
we turn to the question of whether the paynent she received was
actually made to settle such claim to conpensate petitioner for
personal injuries suffered as a result of the alleged tort.

B. On Account of Personal Injuries

As used in section 104(a)(2), personal injury enconpasses
harnms both tangi ble and intangi ble, both physical and

nonphysi cal. See Conm ssioner v. Schleier, 515 U. S. at 329 n. 4,
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United States v. Burke, supra at 235 n.6; Fabry v. Conmni ssi oner,

supra at 309. The Suprene Court has also noted specifically with
regard to discrimnation that “the intangi ble harns of

di scrimnation can constitute personal injury, and * * *
conpensation for such harns may be excl udabl e under 8§ 104(a)(2).”

Conmm ssioner v. Schleier, supra at 332 n.6. Intangible harns

recogni zed as within the scope of the statute include those

affecting enotions, reputation, or character. See United States

v. Burke, supra at 235 n.6; Fabry v. Conm ssioner, supra at 3009.

Hence, as a threshold matter, we acknow edge that petitioner’s
all eged injuries are personal in nature.

However, because exclusion under section 104(a)(2) depends
not only on the nature of the injuries but also on the purpose of
t he paynent, “the critical questionis, in lieu of what was the

settlenment anount paid.” Bagley v. Conm ssioner, 105 T.C 396,

406 (1995), affd. 121 F.3d 393 (8th Gr. 1997). In the words of
this Court: “If the settlenment agreenent |acks express | anguage
stating that the paynent was (or was not) nmade on account of
personal injury, then the nost inportant fact in determ ning how
section 104(a)(2) is to be applied is ‘the intent of the payor’

as to the purpose in nmaking the paynent.” Metzger v.
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Commi ssi oner, supra at 847-848 (quoting Knuckles v. Conm ssioner,

349 F.2d 610 (10th Cr. 1965), affg. T.C. Menon. 1964-33); see

al so Fabry v. Conm ssioner, supra at 308.

Determning the intent of the payor is a factual inquiry,
and the terns of the agreenent as well as the setting in which it
was reached and carried out are relevant in this endeavor. See

Stocks v. Conm ssioner, supra at 11; Metzger v. Conmni Ssioner,

supra at 848-850; Sherman v. Conm ssioner, T.C Meno. 1999-202;

Br ennan v. Conmi Ssi oner, supra. Here, both indicate that PSC did

not pay $58,845 to petitioner on account of personal injuries and
in settlenment of her purported tort claim

As regards the agreenent itself, the waiver and rel ease
docunent signed by petitioner explicitly covers “any and al
claims”. It then sets forth a nonexclusive enuneration of clains
within its reach which includes both tort and nontort causes of
action. The terns of the release thus indicate that the intent
of PSC was to settle all possible clains, not exclusively to
conpensate petitioner for enotional distress. The fact that the
docunent is a standard, general release with no specific nmention
of petitioner’s individual harnms is al so supportive of such a
Vi ew.

Furthernore, as noted by respondent, the rel ease expressly
wai ves only clainms “arising out of the term nation” of

enpl oynent, thereby providing sone basis for an argunent that PSC
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did not intend to settle clains arising out of the course of
enpl oynment, such as enotional distress experienced while working.
However, since petitioner’s termnation can potentially be viewed
as a culmnation or outgromh of the purported discrimnation and
consequent negative performance reviews, we decline to base our
resolution of this matter on a restrictive interpretation of the
above- quot ed phrase.

The designation of the program under which the rel ease was
signed as the “Enhanced Severance Plan” is |ikew se indicative of
intent. The inference fromthis choice of termnology is that
PSC managenent vi ewed as severance pay that which was recei ved by
petitioner in exchange for signing the waiver. Severance pay, in
turn, has been defined by this Court as “an all owance usually
based on length of service that is payable to an enpl oyee on

term nation of enploynent.” Wbb v. Conm ssioner, T.C Meno.

1996-50. The fact that petitioner’s paynent was cal cul ated using
a formula of 2-1/2 weeks of pay per year of service is thus
consistent wwth and further evidences an intent to remt
severance pay, rather than to conpensate for personal injuries.
Wth respect to setting, the surrounding circunstances in
this case also tend to wei gh against characterizing petitioner’s
paynment as conpensation for personal injuries and in favor of
seeing the funds as severance pay. The parties engaged in no

meeti ngs or negotiations concerning petitioner’s participation in
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t he Enhanced Severance Plan. Petitioner was |ikew se afforded no
individualized treatnment in terns of either the agreenent signed
or the paynent received. O her enployees who chose to
participate in the Enhanced Severance Pl an signed identical
rel eases and recei ved paynents conputed under the sane
mat hematical fornula. Petitioner’'s award reflects no increase in
anount that could reveal an intent to reconpense injuries that
she al one suffered. Furthernore, although petitioner argues that
her full paynment was intended to settle her personal injury
claim we find that the inplications of such a position render it
i nsupportable. W cannot conclude that PSC gave other term nated
enpl oyees severance pay but refused such a benefit to petitioner,
and that she succeeded in getting anything at all only because of
her harassnment conpl aints.

A final indicator of PSC s intent in making the paynent is
t he conpany’s own characterization of the sum PSC reported as
Form W2 incone and withheld taxes fromthe $63, 097 gross anount
paid to petitioner under the Enhanced Severance Plan. PSC al so
| abel ed the $63,097 figure as “SEV PAY’ on the conpany’s Decenber
17, 1994, Payroll and Deduction Register.

G ven these facts, we find petitioner’s situation anal ogous
to previous cases involving | unp-sum paynents of fered upon
termnation in return for signing a general release, and we

conclude that a like result denying exclusion treatnent is
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war r ant ed. See Sherman v. Conm ssioner, supra; Brennan v.

Commi ssioner, T.C. Menp. 1997-317. Petitioner acknow edges on

brief that “this Court has several tines held that paynents
recei ved under mass term nation prograns are not excluded under
sections [sic] 104(a)(2).” She maintains, however, that her
ci rcunst ances are di stinguishabl e.

Petitioner correctly observes that in a nunber of the nass
term nation and general rel ease cases, the enpl oyee had never
asserted, and the enployer was not aware of, any work-rel ated

personal injury clainmns. See, e.g., Gajda v. Conmm ssioner, T.C

Meno. 1997-345; Lubart v. Conmi ssioner, T.C. Menp. 1997-343,

affd. 154 F.3d 539 (5th Gr. 1998); Sodona v. Comm ssioner, T.C

Meno. 1996-275, affd. w thout published opinion 139 F.3d 899 (5th

Cir. 1998); Wbb v. Conm ssioner, supra. She then avers that

PSC s know edge of her existing claim through her previous
conplaints, differentiates her situation and shows that PSC
i ntended the general release to settle such claim Case |aw,
however, is contrary to any argunent that enpl oyer awareness is
sufficient to transnute a paynment that otherw se bears al
t rappi ngs of severance pay into conpensation for personal
injuries.

Two recent decisions regarding paynents received pursuant to
a downsi zi ng by International Business Machi nes Corporation (IBM

illustrate this point. |In Brennan v. Conm Sssioner, supra, the
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t axpayer signed a general release of “all clainms” and received a
paynment based on years of service and rate of pay. |IBMreported
t he paynent as Form W2 incone, but the taxpayer argued that the
sum shoul d be excluded fromincone under section 104(a)(2). See
id. He contended that he had a bona fide claimfor intentional
infliction of enotional distress caused by his travel schedule
and pressures at work. See id. He enphasized that prior to
executing the release he had both filed internal grievances
regardi ng his conplaints and been hospitalized for a nervous
breakdown. See id. He then asserted that, in light of these
previ ous grievances, |BM accepted his participation in the
severance programin lieu of litigating his clainms. See id.

We assuned in Brennan v. Commi ssioner, supra, that the

t axpayer had established an underlying tort type cause of action
but found the followng facts to indicate that the | unp-sum
paynment was nore akin to severance pay than to personal injury
conpensation: The terns of the rel ease covered both contract and
tort liability; the release formwas a standard docunent used by
| BM for all enployees who participated in the program and the
anount of the paynent was cal cul ated on the nunber of years of
service and the taxpayer’s salary. Lastly, the Court noted that

because the taxpayer had not cone forward with any evidence of a
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speci fic anount allocable to personal injury tort danmages, rather
t han severance pay, the entire paynent was presuned taxable. See
id.

In Sherman v. Conm ssioner, T.C. Mnp. 1999-202, the

taxpayer initially refused to participate in IBMs severance
program and threatened to enjoin the downsizing term nati ons on
the basis of age discrimnation. He had also previously filed
unfair | abor practice charges and internal conpl aints agai nst
supervisors. See id. He alleged that his treatnent by |IBM had
resulted in physical and nental injury. See id. Through
negoti ations, he and IBMreached a settlenment which involved a
paynment in excess of what woul d have been received under the
severance program and a general release of “all clains”. 1d.
A nonexclusive, “including but not limted to”, enuneration
followed “all clainms” and refl ected, anong other things, the
particul ar conplaints nade by the taxpayer. 1d.

Faced with the above-described facts, the Court, while
acknow edging that “It is apparent to us that |BM viewed
petitioner as litigious”, nonethel ess concluded “IBM did not
intend for any portion of the $207,000 to be specifically carved
out as a settlenent of a tort or tort type claimon account of a
personal injury or sickness.” [d. In reaching this conclusion,
the Court again gave primary enphasis to the all-enconpassing

nature of the rel ease:
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The agreenent’s broad | anguage indicates that |BM
consi dered the $207, 000 paynent as a quid pro quo for
petitioner’s release of all potential clains against

| BM including, but not limted to, tort clains. |BM
did not make an identifiable portion of the paynent in
settlenment of petitioner’s personal injury claim The
paynment was for severance pay as well as for
petitioner’s rel ease of potential tort and nontort
clainms against IBM [Id.]

As in Brennan v. Conm ssioner, supra, the Court held the entire

paynment taxabl e because no basis for allocating some portion
solely to personal injury danmages was proven by the taxpayer or
reflected by the record. See id.

G ven these authorities and the evidence before us, we see
no grounds upon which to distinguish petitioner’s circunstances.
As expl ai ned above, we cannot accept petitioner’s argunent that
the full anount of her paynent was intended to conpensate for
personal injuries, and we are satisfied that it is in the main
properly characterized as taxable severance pay. Therefore,
since the record is devoid of any information that woul d support
allocation of a specific sumto personal injury damages, the

entire paynent is taxable. See Pipitone v. United States, 180

F.3d 859, 865 (7th Cr. 1999); Taggi v. United States, 35 F.3d

93, 96 (2d Cr. 1994); Sherman v. Conm Sssioner, supra; Brennan v.

Conmi Ssi oner, supra.
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We hold that the $58,845 received by petitioner is not

excl uded frominconme under section 104(a)(2), and petitioner is

Iiable for taxes thereon.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




